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EDITORIAL NOTES. 


On another page appears a brief statement concerning the pro- 
posed simplification of legal procedure in New Jersey as decided upon 
by the Committee of the State Bar Association. The suggested acts 
refer only to procedure in the laws courts, but the Committee may 
consider next a plan for improving the procedure in the Court of 
Chancery. It is certainly to be hoped that the bills prepared by the 
Committee, or something very similar, will pass the Legislature, be- 
cause they are of real importance and will pave the way for such 
reforms in law procedure as are absolutely necessary if New Jersey 
is to take a stand with some of the newer states in the matter of 
bringing justice home to the people in a more simplified way. It is 
well understood that various reforms proposed in the past, through 
constitutional amendments and otherwise, have been thwarted by the 
influence of a minority of the lawyers themselves. We do not object 
to conservatism on the part of members of the Bar, and we are 
not called upon now to pass upon the propriety of the late constitu- 
tional amendments that were not adopted, although we strongly be- 
lieve they would have improved some of the matters which need 
reformation. It is enough to say that, when a committee of the char- 
acter of the present Committee of the State Bar Association has 
unanimously agreed upon measures of the character of those they 
have now presented, there ought to be no objection to them, unless 
there are formidable reasons, and this seems unthinkable. We do 
desire our state to be put abreast of many of the other states of the 
Union, and of Canada and Great Britain, in the matter of simplified 
legal procedure. There is certainly no reason why, if we are to con- 
tinue the Court of Chancery, there should be so often a denial of 
justice because certain legal questions are not allowed to be deter- 
mined in that court, nor why, when suits are brought in law, they are 
not to be determined because incidental equitable questions are dis- 
covered to be involved. Public suitors are entitled to have all ques- 
tions arising under a single transaction decided in one forum; or, if 
not, to have them transferred from one forum to another without 
unusual and extra expense and without beginning a suit de novo. 
Perhaps of even greater importance than the foregoing is the pro- 
posed abolition of demurrers and dilatory pleas, and the additional 
authority to be given to the courts to amend proceedings and thus 
relieve from the consequences of mistakes in form. So, too, the 
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proposition that parties may submit their controversy to a Judge of 
their choosing upon a written statement of facts, is a long step ahead 
in the way of abolishing useless delays and useless expenses. The 
doing away with writs of error and bills of exceptions, and the pro- 
vision that no judgment shall be reversed on appeal unless a sub- 
stantial injustice has been done, are still further strides toward a 
more perject judicial system. We have not seen the text of the 
measures to be laid before the State Association, and which, if: ap- 
proved, will come before the Legislature, but we like the way they 
sound, and believe they contain the substance of a great deal that is 
hoped for in the way of law reforms. 





On October 12th the State of California voted on twenty-three 
different constitutional amendments. It takes a pretty wideawake 
people to consider and vote upon as many amendments to their “Bill 
of Rights” as twenty-three, but the voting seems to have been gen- 
eral and intelligent. Singularly enough, the closest fight was over 
the amendment placing under the jurisdiction of the railroad commis- 
sion all sorts of public utilities; and it was a sweeping amendment, 
as it gave the commission power to fix passenger and freight rates 
on railroads and to veto rates fixed by the companies, permitting its 
decision to be subject to court review only upon the one plea of con- 
fiscation. The amendment was adopted, as was an amendment pro- 
viding that hereafter “no judgment shall be set aside or a new trial 
granted in a criminal case on account of improper direction of the 
jury or the admission or rejection of evidence unless, upon review 
of the whole case, including the evidence, the court shall be con- 
vinced that the error has resulted in a miscarriage of justice.” As 
is well known, there were adopted the amendments relating to 
woman’s suffrage, the initiative and referendum and the judicial recall. 
The vote for these amendments must have been largely influenced by 
a desire to purify the political conditions in California, which are bad 
enough, but not worse than in some of our eastern states. It is not 
likely that the judicial recall will take root in any of the eastern 
states, but, like the measles, it is quite probable that it will run a 
race through many of the western states and there be tried out. In 
the matter of woman’s suffrage, San Francisco voted against it, but 
by a less majority than fifteen years ago. California is now the sixth 
state to grant full suffrage to women. The first state in the Union 
to take this step was Wyoming, in 1869. There was no other ad- 
dition to the states where women might vote until 1893, when 
Colorado granted them the franchise. In 1896 two states, Utah and 
Idaho, passed suffrage amendments to their constitutions. The state 
of Washington had a vote on the question at the election of 1910, 
and gave the vote to women, although the measure had been twice 
defeated in that state, in 1889 and again in 1898, once by 19,000 and 


later by 9,000. 





It is stated that in Indiana a man was sentenced late in January 
to be hung, who, so far from dreading his execution, regarded it as 
a desirable distinction. The report of the fact stated that the Gov- 
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ernor was likely to commute his death sentence to imprisonment for 
life, in order that he might not receive the mark of honor to which 
he looked forward. It is probably true that the prospect of a certain 
sentence to life imprisonment, if it could be accompanied with the 
knowledge that there would be no pardon, would act as a greater 
deterent to the actions of would-be murderers than the anticipation 
of hanging or electrocution, although this hardly seems reasonable. 
The question of which is best for the state has never yet been de- 
termined, and as to which is best or worst for the individual may also 
be a matter for discussion. The problem is a vexing one at best, 
involving both religious and civic principles. 





It does seem as if at last the various kinds of frauds and illegalities 
that have been permitted, if not connived at, by both grand and petit 
juries, in Atlantic county are to have a check put upon them. [If it was 
for such a purpose that Mr. Justice Kalisch was appointed a Judge 
and given charge of the Atlantic county district, then the Governor 
of the state is to be commended for his foresight. We have no par- 
ticular knowledge of the details of the case, in which one leader in 
county matters was convicted by a jury and sentenced to a year in 
state prison, except from the newspaper reports of the trial; nor do 
we know to what extent the other large number of indictments found 
by the elisor-struck jury represented actual crimes. But we do 
know that the good influence of this first example of apparent justice 
in these matters in Atlantic is likely to be felt all over the state. We 
never could quite understand why there were so many obstacles to 
reform in this particular county where, notwithstanding there is a 
large floating and somewhat irresponsible population, there must also 
be a fairly large number of upright, honest and courageous men in 
all ranks of life. Perhaps it is the intrenchment of the liquor element 
in that city which gives strength to so many influences adverse to 
sound morality. In any event, the time has come when, for the good 
name of that portion of our state, something better must be reported 
than has been filling the columns of the general and local press for 
the past five or ten years. 





Ex-Governor Fort never uttered truer words than these in an 
address in one of the churches in Bloomfield at its annual banquet a 
few weeks ago: “Not every time do you achieve your result when 
you fight for what you think is right. And oftentimes you find that 
your efforts in that direction are misunderstood and jeered at, while 
the very men who are to blame for the conditions which make the 
fight necessary are held high in popular estem.” How often this is 
witnessed in the life-experience of every determined fighter for what 
is right in matters concerning the welfare of a community, a great 
many of our readers can attest. We have in mind instance after in- 
stance in this state where men, whose aims were high, whose char- 
acter was beyond reproach, whose efforts to do something for the 
uplift of their fellows was most sincere and most strenuous, never- 
theless lost friendships, if not standing, among those who were sup- 
posed to be fighting the same battle, but who retreated in the hour 
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of danger; and those who retreated were put upon pedestals, while 
those who braved to the end, whether partially successful in their 
endeavors or not, were denounced as untrue to the party, or the city, 
or whatever was the cause they represented. Nevertheless, the true 
man never falters in upholding the banner which he feels represents 
his highest principles. The martyrs went down in their day and 
were not talked of the next week or year, but a thousand years after- 
wards their names were spoken of in a fashion that could only find 
utterance because the martyr’s crown was fully visible to the eyes of 
all the world. 





PUBLICATION OF LEGAL PAPERS FILED. 

9 rnin thee ex At. Aa BB, Law Journal of 6. iS Se. a et 

The principal case concerns itself only with the publication of 
papers which have not been acted on by a court. Upon this bare 
question authority seems with it. The courts seem, however, divided 
on the question whether or not publication can be made of papers 
where no action other than of a preliminary character and ex parte 
in nature may be made, or merely a report of a trial may be pub- 
lished. We cite cases which seem to be on both sides of this question. 

In the case of Todd v. Every Evening Printing Co., (Del.) 62 Atl., 
1089, the allegel libel was a report of the contents of an affidavit for 
the procuring of a capias, and upon which a capias had issued, the 
defendant arrested, and the execution and delivery of a bail bond. 
It was contended pro and con as to whether there was a judicial pro- 
ceeding, under the rule that a fair report of a judicial proceeding is 
privileged. This case followed the English rule as stated by Lord 
Ellenborough in Rex. v. Fisher, 2 Camp., 563, where libel was alleged 
for the publication of a preliminary ex parte deposition. Lord Ellen- 
borough said: “Trials at law, fairly reported, although they may 
occasionally prove injurious to individuals, have been held to be 
privileged. The benefit they produce is great and permanent, and 
the evil that arises from them is rare and incidental. But these pre- 
liminary examinations have no such privilege. Their only tendency 
is to prejudge those whom the law presumes to be innocent and to 


poison the sources of justice.” 
Under this reasoning it may even be libelous to publish a fair 


report of the finding of an indictment. 

In Cowley v. Pulsifer, 137 Mass., 392, 50 Am. Rep., 318, the 
publication was a report of the contents of a petition for the disbar- 
ment of the plaintiff, but there it did not appear that anything more 
had been done with the petition than to file it in court. Judge Holmes 
(now Associate Justice Supreme Court) wrote an elaborate opinion, 
quoting extensively from English decision, and in the opinion he 
says: “It used to-be said sometimes that the privilege (of publica- 
tion) was founded on the fact of the court being open to the public. 
* * * * This, no doubt, is too narrow, as suggested by Lord 
Chief Justice Cockburn in Wason v. Walker, L. R., 4 Q. B., 73, 88, 
but the privilege and the access of the public to the courts stand in 
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reason upon common ground. Lewis v. Levy, El. Bl. and Ed., 537, 
558. It is desirable that the trial of causes should take place in the 
public eye, not because the controversies of one citizen with another 
are of public concern, but because it is of the highest moment that 
those who administer justice should always act under the sense of 
public responsibility, and that every citizen should be able to satisfy 
himself with his own eyes as to the mode in which a public duty is 
performed. If these are not the only grounds upon which fair reports 
of judicial proceedings are privileged, all will agree that they are not 
the least important ones. And it is clear that they have no applica- 
tion whatever to the contents of a preliminary written statement of a 
claim or charge.” 

Judge Holmes further says: “It may be objected that our reason- 
ing tacitly assumes that papers properly filed in the clerk’s office are 
not open to the inspection of the public. We do not admit that this 
is true or that the reasons for the privilege accorded to the publication 
of proceedings in open court would apply to the publication of such 
papers, even if all the world had access to them.” He then says he 
will not discuss the question because he thought that such papers as 
were in the case were not open to public inspection. 

This, however, is one time we might have relished to some extent 
a little argumentative exposition. 

Here the reasoning appears to exclude report in advance of a 
trial, but, as in the principal case, there had been no judicial action 
whatever. 

In Beiser v. Scripps-McRae Pub. Co., 113 Ky., 383, 68 S. W., 457, 
it was held that an application to a justice of the peace to be per- 
mitted to make an affidavit for the purpose of instituting a prosecu- 
tion is one step in a judicial proceeding, and that, even though the 
application be denied, a fair and impartial publication of the charge 
thus made is a privileged publication. , 

The court says: “It is conceded by the appellee (defendant) 
that, according to the earlier cases, ex parte proceedings before in- 
ferior tribunals, and, indeed, preliminary hearings of charges, were not 
considered to be of a character which entitled their publication to 
be considered privileged (cases cited). On the other hand, it is ad- 
mitted by appellant that the later current of opinion in both England 
and this country is to the effect that newspapers may publish ex parte 
proceedings provided they do so fairly and impartially.” 

The court then uses the same cases that Judge Holmes used, 
and does not see anything in them to exclude its conclusion. 

In Hulbert v. New Nonpareil Co., III Iowa 400, 82 N. W., 928, 
there was a published report of an information filed before a justice 
of the peace charging the plaintiff with seduction, of his being ar- 
rested and giving bond and the case being set over to a day later than 
the publication. The reasoning of the court appears to recognize the 
publication as privileged, if it had been a fair report, but the libel 
was sustained on the ground that it was not fair. The opinion says: 
“It was the privilege of the defendant to publish what had occurred 
before the justice, as shown by the files and docket in the case, but 
it was not privileged to add thereto, as was done, that which was false.” 
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As up to the time the publication was made there had been no 
trial, and all proceedings, except the mere granting of a continuance 
by consent of parties, were non-judicial, this case seems quite out of 
line with the others cited. 

In Metcalf v. Times Pub. Co., 20 R. I., 674, 40 Atl., 864, 78 Am. 
St. Rep., 900, the opinion cites very much the same authority as 
the principal and other cases on that side, the alleged libel being the 
publishing of the charges of fraud contained in a bill in equity, upon 
which citation and an ex parte preliminary injunction had been or- 
dered. The opinion, rendered in 1898, says: “The rule seems now 
to be settled as the law, both in England and in this country, and it 
makes a clear line of distinction between publications which are law- 
ful and those which are not. It gives no license to publish libelous 
matter simply because it is found in the files of a court. As a pub- 
lisher of news and items of public importance, the press should have 
the freest scope, but as a scandal-monger it should be held to the 
most rigid limitation. * * * It is necessary to the ends of justice 
that a party should be allowed to make his charges against another 
for adjudication, even though they be of a libelous character, and as 
such they are privileged, the injured party having a remedy for 
malicious prosecution when they are made maliciously or without 
probable cause. But the right of a party to make charges gives no 
right to others to spread them. When the charges come up for ad- 
judication, however, although their publication may be as harmful 
and distressing to the person accused as if they had been published 
before their consideration by a court, a different rule prevails.” 

But this case holds that it was a judicial matter for the court to 
decide whether a temporary injunction should issue, and therefore 
there was a proceeding in court, even though it was ex parte and 
in chambers, and a fair report could be made of the matter by a 
newspaper. 

Am. Pub. Co. v. Gamble, 115 Tenn., 663, 90 S. W., 1005, was 
decided in 1905, and is one of the most elaborate of any of the cases 
on the subject we have seen. 

It lays down flatly the proposition that the privilege and right 
to publish proceedings in court without liability for damages does 
not extend to mere pleadings filed in court, upon which there has 
been no judicial action. 

This case is like that of Metcalf v. Times Pub. Co. (supra) in 
that the publication was merely the recital of a charge in a bill in 
equity and that a temporary injunction was issued, and the case 
follows the Metcalf case. 

The opinion says: “Applications for preliminary injunctions are 
in this state usually of the same ex parte character,’ as in Rhode 
Island. “The granting of the fiat was a judicial act. The bill, there- 
fore, after having been made the subject of such action, and upon 
thereafter having been placed in the files of the chancery court, be- 
came a paper which might be published within the protection of the 
privileged list.” 

These two cases and the Kentucky case reject the ex parte idea, 
and they seem to us founded upon a technicality that ought not to 
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be’ recognized. The principal case well expresses the reason why 
pleadings merely filed should not become privileged vehicles or con- 
duits in newspapers for libel, but, if the reasoning is valid, so -also 
should it apply to everything preliminary to a trial, in which and in 
nothing else is that interest of the public of which Judge Holmes 
speaks. A litigant obtaining preliminary orders may abandon his 
case just as one who merely files pleadings without more. 





IN RE WILL OF DILLON. 


(Mercer County Orphans’ Court, Jan. 15, 1912), 
Undue Influence— Testamentary Capacity. 


In the matter of the petition of_appeal from the order of the 
Surrogate admitting to probate the last will and testament of Ellen 
Dillon, deceased. 

Mr. Bayard Stockton, counsel for proponents. 

Mr. W. Holt Apgar, for George F. Coffield. 

Mr. William M. Jamieson, for Joseph, Anna and Rev. John A. 
Coffield. 


GNICHTEL, J.: The question is whether the paper admitted 
by the Surrogate of Mercer county is the last will and testament of 
Ellen Dillon. The will was made on October 3d, 1911, between the 
hours of 7.30 and 8 o’clock A. M. Mrs. Dillon became unconscious 
three hours afterward and died at + o’clock of the same day. The 
Surrogate admitted the will to probate and an appeal was taken 
from his order by George F. Cofhield, Joseph Coffield, Anna Coffield 
and the Rev. John A. Coffield, nieces and nephews of the testatrix, 
on the ground of undue influence and lack of testamentary capacity, 
and that the testatrix was imposed upon and executed the will with- 
out knowledge of its contents. 

At the time of her death Mrs. Dillon was seventy-four years of 
age. The testimony shows that most of her property came from her 
husband; that the will in question was drawn by Michael Solan, a 
real estate agent of Trenton, who had transacted business for the 
husband, and since his death had acted as the man of business for 
the widow. Mr. Solan had drawn three wills for the husband; two 
of them contained provisions that whatever property remained after 
Mrs. Dillon’s death was to pass to Mary Moore, the principal legatee 
under the present will. Mrs. Dillon objected to this arrangement, and 
wanted the matter left so that she could leave it to Mary Moore, 
who was a niece of Mr. Dillon, and also a niece of Mrs. Dillon. The 
provision was thereupon omitted and Mr. Solan stated that he had 
talked the matter over with Mrs. Dillon, at least twenty times since 
the death of her husband, the last time being September 27th, 1911, 
about six days before the will was executed. Mrs. Dillon had been 
ailing since September 1st, 1911, and was under the doctor’s care. 
On September 27th she sent for Mr. Solan concerning some other 
business, and when he referred to the will and asked if she still in- 
tended to carry out the promise of her husband, she replied that she 
did and stated her understanding of it, and said that as soon as she 
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was able she would come to his office and have the will drawn. She 
seemed to have some uncertainty as to when a will went into effect, 
and that may account for her delay in making a will. On the same 
day she also wanted to see Mary Moore on business and sent for her. 
On the following day Mrs. Dillon told Mrs. Moore that she wanted 
to fulfill her promise to her husband, and should any change in her 
condition take place Mrs. Moore would know what she wanted to do. 
Mrs. Moore was there Sunday night and Monday, October 2d, and 
acted for her aunt in an important business matter at Mr. Solan’s 
office. There seems to be no dispute that Mrs. Dillon was in good 
condition on Monday night and that a change for the worse took 
place after midnight. She was restless, up and down, back and forth 
between her bed room and bath room until 3 o’clock. When Mrs. 
Moore advised her not to get out of bed she said, “God grant me the 
light of another day that I may be able to fix up my affairs.” She 
apparently had the matter on her mind, because another witness 
swears to hearing the same remark. Shortly after 3 o’clock she fell 
asleep and slept until morning. When her niece, Anna Coffield, passed 
through her bed room about quarter to seven she said her aunt did 
not recognize her. 

Because of the previous statements of the testatrix, Mrs. Moore 
sent for Mr. Solan and he arrived at the house about seven-thirty. 
Mrs. Moore took him to the bed room of the testatrix and said, 
“Mr. Solan is here. Is that right?” The sick woman nodded her head 
affirmatively. Mrs. Moore then left the room and Mr. Solan asked: 

“Mrs. Dillon, are you prepared to do the business we spoke about 
the other day? Do you want to make your will?’ And she nodded 
two or three times in the affirmative. I then said to her, “Mrs. Dillon, 
to whom do you want to leave this house and lot?” And she looked 
at me and made no answer. I said, “To whom do you want to leave 
this house and lot? Do you want to leave it to Mary Moore during 
the term of her natural life, and after her death it to go to her two 
daughters, Mary and Helen, they to share in the same equally, share 
and share alike?” She said “Yes.” She nodded in the affirmative two 
or three times. I then said, “Mrs. Dillon, do you want to leave any- 
thing to Helena?” She nodded two or three times in the affirmative. 
I said, “How much?” And with an effort, she said “Five.” I said, 
“Five what?” “Five dollars?” She nodded in the negative two or 
three times. “Five hundred.dollars?” And quickly and readily she 
nodded two or three times. I then said, “Mrs. Dillon, to whom do 
you want to leave the rest of your property?” She looked at me and 
made no answer. I asked her the question again. I said, “Do you 
want to leave it to Mary Moore?” She nodded two or three times. 
I said, “Mrs. Dillon, do you want Mary Moore to be the executrix 
of this will?” And she nodded two or three times. I said, “Mrs. 
Dillon, I will go down stairs and draw this will up, and then I will 
come up and read it to you, and if it is satisfactory I will call a 
witness and you can sign it.” She nodded, and I went down stairs 
and drew the will up. 

After drawing the will he returned to the room and he described 
what took place. He said: 
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“Mrs. Dillon, I am going to read this will to you.” And she 
moved herself right over and lay flat on her back. I then read the 
will to her. I asked her if that was what she wanted, if she was 
satisfied, and she nodded two or three times in the assent. I then 
called Miss Mitchell, who came up. She went over and took Mrs. 
Dillon by the hand and kissed her and spoke to her. I then stepped 
to the bed and said, “Mrs. Dillon, are you ready and willing to sign 
this will I have just read to you?” She nodded two or three times 
in the assent. I said, “Mrs. Dillon, do you want Miss Mitchell and 
myself to witness you sign this will?” She nodded in assent. Then I 
said, “Mrs. Dillon, will you please touch the pen?” And she raised her 
hand, and I met her hand with the pen, and she touched it and made 
her mark. I wrote the words, “Her mark.” Then I said, “Mrs. Dillon, 
do you acknowledge this to be your last will and testament, in the 
presence of us two as witnesses?” She nodded two or three times 
in the assent. Then I said to Miss Mitchell, “Please sign this in the 
presence of the testatrix, and in my presence, and she knelt right 
down alongside of the bed, alongside of me, and in the presence of 
the testatrix and signed it. I stood alongside of her and signed it. 
And that is how the will was executed.” 

Mary Mitchell, the other subscribing witness, confirms in sub- 
stance his testimony as to the execution of the will. Counsel con- 
tends that at the time of the execution of the will Mrs. Dillon was 
very weak, and that because of her weak condition she was unable 
to resist the importunities of Mr. Solan; that for five years he had 
been trying to get her to make a will and she refused, until, in broken 
health, no longer able to resist, she complied and executed a will 
which she did not comprehend. The correctness of this view de- 
pends upon what occurred when the will was executed and the con- 
dition at that time of the testatrix. In ascertaining the occurrences 
of October 3d much depends upon the testimony of Mr. Solan. If his 
testimony is rejected the will cannot be admitted to probate. He 
was severely criticised by counsel for the caveators, who contended 
that his testimony should be disregarded. I cannot agree with coun- 
sel in his comments as to this witness. Mr. Solan’s position was a 
peculiar one. He had occupied confidential relations with the hus- 
band, and since the husband’s death, and for a period of five years 
had looked after the business interest of the widow. She had con- 
fidence in him and he no doubt influenced her, more or less, in all 
business matters . There is evidence that he ‘had frequently spoken 
to her in regard to making a will, but it can hardly be contended that 
the conversations destroyed the free agency of the testatrix. She in- 
tended to fulfill her promise to her husband. 

It has been repeatedly held that a person cannot be improperly 
or unduly influenced to do what it is his legal duty to do, and while 
Mrs. Dillon may not have been under any legal duty to make a will 
she was certainly under a strong moral obligation. She had promised 
her husband to make a will, and to make a definite disposition of the 
property, and relying on her promise the husband had omitted from 
his will a provision covering the final disposition of the property in 
question. Mr. Solan testifies that he was aware of this, and as 
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her advisor and counsellor, he felt he ought to aid her in fulfilling 
her promise, especially when death was near. She repeatedly declared 
it was her intention to carry out her husband’s wishes and there is 
no testimony that Mr. Solan in any way misled her or made false 
representations concerning the matter. There is some evidence that 
he told her that if she made no will her property would go to the 
State, but he denies that he ever made such a statement. His only 
interest in the case is that he drew the will, and while on the witness 
stand he showed great moderation in giving his testimony, and an 
evident desire not to exaggerate the facts and give false impressions, 
and his conduct while testifying was that of a candid and truthful 
witness. 

Nor is there anything unjust in the provisions of the will. The 
property came to Mrs. Dillon from her husband. The principal legatee 
is related by ties of blood both to the testatrix and to her husband. 
Mrs. Dillon was on extremely friendly terms with and seems to have 
had the greatest confidence in Mrs. Moore, and relied on her in the 
transaction of important business. The other beneficiary, Helena 
Rogers, was a niece of the husband, not related to Mrs. Dillon except 
by marriage, but had lived with her five years and had charge of the 
house and of her. In view of the fact that the caveators are relatives 
only of Mrs. Dillon, I see nothing unreasonable or unnatural in the 
provisions of the will. 

According to the statement of Mr. Solan the testatrix uttered 
but one word during the two interviews he had with her. She indi- 
cated her desires by motions of her head, once in the negative, the 
other times in the affirmative. She seemed to understand what Mr. 
Solan said to her, perhaps more easily because the matter had fre- 
quently been talked over by them. While reading the will to her, he 
paused and looked at her and she was paying strict attention. During 
the execution of the will not a word was spoken by her and all her 
communications were made by nods of the head. This is sufficient. 
The publication of a will may be made by act or sign as well as by 
words. All that was required was that the testator should make 
known clearly, in any way by which one mind can communicate with 
another, that the writing which she desired the subscribing witnesses 
to attest was her will. Robbins v. Robbins, 50 Eq. 742; Wad- 
dington v. Buzby, 18 Stew. 173. 

There is very little contradiction of testimony as to her condition. 
The caveators considered Mrs. Dillon too far gone to execute the 
will. In the opinion of Mr. Solan, Mrs. Dillon was perfectly rational 
at the time she executed the will and in this Mr. Solan is corroborated 
by the testimony of Dr. Craythorn, who called at the house at a 
quarter past nine and found her conscious and perfectly rational and 
replied intelligently to questions asked her. He had been her at- 
tending physician since the first of September, has no interest in 
the case and his testimony is entitled to great weight. 

That she was a very weak woman, is evident, and the proba- 
bilities are that her physical weakness affected to some extent her 
mental faculties, but under our law the right of testamentary dis- 
position may be exercised by a person of very moderate capacity. 
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A testator’s memory may not be perfect, he may not have sufficient 
strength of memory and vigor of intellect to digest all parts of a 
contract and yet be competent to make a will. If he is capable of 
recollecting of what his property consists and who, either in conse- 
quence of ties of blood or friendship, should be the objects of his 
bounty, and has a mind sufficiently sound to enable him to know and 
to understand what disposition he wants made of his property after 
his death, he is competent to make a valid will. Bennett v. Bennett, 
50 Eq. 466; Waddington v. Buzby, 18 Stew. 173. 

There is some evidence which cannot be overlooked and which, 
standing by itself, might raise some question in regard to the capacity 
of the testatrix, and the proper execution of the will. The statement 
to Mr Apgar when he called to see the testatrix, almost immediately 
after the will was made,—and while there is some dispute as to the 
exact words used,—the fact is he was not permitted to see her; the 
conduct of Marty Moore and others in the house at the time, as de- 
scribed by Mr. Apgar and the Coffields,and the evident lack of frankness 
on the part of Mrs. Moore while at the Dillon house, and afterwards 
on the witness stand, are undoubtedly circumstances that would arouse 
grave suspicions and I think the caveators were fully justified in 
having this case thoroughly investigated. There is also some testi- 
mony given by the Rev. John A. Coffield, George F. Coffield and 
others regarding some intentions concerning her property contrary 
to those expressed in the will. These matters were very forcibly 
presented by counsel for the caveators in his argument and I have 
given careful consideration to them and to all the evidence, and my 
conclusion is that it was the steadfast purpose of Mrs. Dillon to 
carry out the wishes of her husband; that for some reasons she was 
disinclined to make a will until serious illness convinced her of the 
necessity ; that Mr. Solan was sent for and came because of her state- 
ments to Mrs. Moore, and that she had the subject on her mind dur- 
ing the night preceding her death; that when Mr. Solan appeared she 
recognized her man of business, in whom she had unlimited confidence ; 
that she comprehended the property she was about to dispose of, and 
the objects of her bounty; she readily fixed the amount of the legacy 
to Helena Rogers and understood the business in which she was 
then engaged. 

I think she was competent to make the will and fully understand 
its terms, and that the will should be admitted to probate. 





IN RE WILL OF HUGH MULLEN. 
(Essex County Orphans’ Court, February, 1912). 
Commissions to Executors. 


Mr. Edwin B. Goodell, proctor for accountants. 

Messrs. Burnett & Cornish, proctors for Ida M. Beyea and Cath- 
rine M. Baldwin. 

MARTIN, J.: Hugh Mullen died in Montclair, Essex county, 
on the 31st day of March, 1903, leaving a last will and testament, which 
was duly probated, as follows: 

“T, Hugh Mullen, of the Town of Montclair, in the County of 
Essex and State of New Jersey, being of sound mind and under- 
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standing, do hereby publish and declare this to be my last will and 
testament, to wit: 

“First. I hereby bequeath to my wife, Martha R. Mullen, prem- 
ises known as No. 10 Gates Avenue, Montclair, N. J., with a frontage 
of fifty feet by one hundred and sixty feet deep, more or less, together 
with all furniture, bedding, linen, clothing, silverware which my 
house does contain at my demise. All other property, real and per- 
sonal, as well as moneys shall be divided, share and share alike, be- 
tween my wife, Martha R. Mullen, and my four children, Ida, Evelene, 
Catharine and Hester. 

“Second. I hereby appoint my wife, Martha R. Mullen, and my 
son-in-law, Gould Harrison, executors of this my last will and testa- 
ment, without bonds. 

“In witness hereunto I hereby set my hand and seal this 21st 


day of February, 1900. 
(Signed) “HUGH MULLEN.” 


There is no provision in the will authorizing the continuance of 
the business theretofore carried on by the testator. The persons in- 
terested in his estate were, at the time of his death, Mrs. Martha R. 
Mullen, his widow; Mrs. Ida M. Beyea, Mrs. Evelene Harrison, Mrs. 
Catharine Baldwin and Miss Hester Mullen, his daughters. Shortly 
after his death, about the fourth day of December, 1903, Evelene L. 
Harrison, Catharine Baldwin and Ida M. Beyea made a certain agree- 
ment with Martha R. Mullen and A. Gould Harrison, reciting that 
Martha R. Mullen and A. Gould Harrison were the executors and 
that the said other parties to the agreement were three of the daugh- 
ters and residuary devisees and legatees under the will of Hugh 
Mullen, the fourth daughter being an infant under twenty-one years 
of age, and that they, the contracting parties, deemed it advisable 
that the livery stable and storage warehouse business owned and car- 
ried on by said Hugh McMullen in his lifetime be continued for the 
time being as a going concern in order that the same might be sold 
at the best possible advantage for all persons interested in the estate, 
and that, therefore, it was agreed that the parties consent that said 
execuors carry on and maintain the said business. The business was 
thereafter continued, and on the tenth day of July, 1905, a contract 
was made by the said parties whereby further consent was granted 
that the business be continued by the executors, under which the 
business has been continued up to the present time. There is no 
provision in either of the agreements, which are signed by all the 
parties interested except Hester Belle Mullen, the said infant 
daughter, respecting any additional, further or other compensation to 
the executors for carrying on the business than that allowed by law. 

Hester Belle Mullen, who is now of age, appeared in these pro- 
ceedings and filed an affidavit in which she states that she has been 
aware that since the death of her father the executors have been 
continuing the business and that such action on their part has been 
with her consent since she became of full age, as she believes it to be for 
the best interests of the legatees that it be carried on until such time 


as an arrangement can be made to dispose of the same as a going 


business. 





i, ga, te tt, te eee eee le a ee ae ee 


Ss a | 


ai SS abt St Oe eee 


IN RE WILL OF HUGH MULLEN. 45 


The executors charge themselves in the accounting as follows: 
Amount of inventory and appraisement $ 20,612 11 
38 shares of Harrison Milling Co. stock appraised as of 

no value, but which afterwards became worth par and 

were distributed as such to the residuary legatees.... 3,800 00 
2 notes of Fentzlaff & Sigler appraised as of no value but 

collected 300 00 
The gross receipts of the business of the testator, which 

has been carried on by his executors in the name of his 

estate since April 1, 1903, amounting to 161,389 64 
Horses, wagons, etc., purchased in the course of the busi- 

ness as per Schedule G, which is still on hand and 

with which the executors charge themselves 1,281 75 
The amount of book accounts which have resulted as a 

natural consequence of carrying on the business as 

aforesaid, which, on June 1, 1911, amounted to 4,692 71 


$192,085 21 


The daughters, Ida M. Beyea and Catharine M. Baldwin, insist 
that the executors be not allowed commissions on the total amount 
above set forth, and that from the first item of $20,612.11 there bé 
deducted the sum of $3,100, leaving a balance on which commissions 
may be computed on this item of $17,512.11. There is no real con- 
troversy concerning this item, as the net loss shown by the account 
on the items contained in the inventory is the sum of $3,100. It is 
agreed by the parties that the items of $3,800, of $300 and of 
$1,281.75 are proper. With respect to the item of $4,692.71, it is 
claimed that as the money upon which any allowance should be based 
must be moneys received by the executors, and as the item represents 
only accounts outstanding, it should not be considered until the ac- 
counts are paid. Upon this item there seems to be no real controversy 
and therefore it will be disregarded at this time. In conducting the 
business, from which the executors received $161,389.64, they made 
a total gross expenditure of the sum of $126,589.10, leaving a balance 
by which the estate has been increased amounting to the sum of 
$34,800.54. 

The total amount which Mrs. Beyea and Mrs. Baldwin contend 
commissions should be allowed upon is the sum of $57,694.40, which 
includes $34,800.54 and excludes the balance of $161,389.64 and 
$4,692.71. 

The question, therefore, is whether executors who carry on a 
business without authority contained in the will are entitled to com- 
missions upon the gross amount received in the conduct of the busi- 
ness or only upon the net income of the business, which is the amount 
that the estate has been increased by reason of carrying on such busi- 
ness. Vice Chancellor Emery, in the case of Gilligan v. Daly, 80 Atl. 
Rep., 994, says, at page 996: 

“Where an executor continues the business of testator under 
authority of the will or merely for the purpcse of winding up the 
business, his compensation for this service is included in his com- 
missions as executor, and the basis for fixing c<ommissions is not the 
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gross receipts or expenses of the business, but the net income, and 
the amount by which this increases the corpus of the fund and can- 
not include a charge for services in continuing the business.” 

In re Merchants case, 39 N. J. Eq., 506, 509 (Runyon Chancellor, 
1885) affirmed 41 N. J. Eq., 349, s. c.; 7 Atl. Rep., 633; Beard v. 
Beard, 140 N. Y., 260, 264; 35 N. E., 488 (1893); 18 Cyc., 1150. 

The cited case is clearly determinative, it would seem, of the 
issue of law involved in the matter at bar. It is urged, however, that 
the case proceeds entirely upon the theory that the business in that 
case was carried on without the consent of the legatees and the next 
of kin, as has been done in this matter at bar, and that therefore there 
is a distinction between the case of Gilligan v. Daly and the facts in 
the matter at bar. The provisions of the Orphans’ Court Act of 1898, 
page 762 (Comp. Stat. 1910, p. 3859), applicable to the matter are as 
follows: 

Sec. 128. Allowance of commissions to executors * * * shall 
be made with reference to their respective pains, trouble and risk in 
settling such estate rather than in respect to the quantum of said 
estate.’ 

Sec. 129. On the settlement of the accounts of executors * * 
their commissions over and above their actual expenses shall not 
exceed the following rates * * * provided that the commissions 
* * * in any estate where the receipts exceed the sum of fifty 
thousand dollars shall be determined by the Orphans’ Court on the 
final settlement of their accounts according to the actual service 
rendered, not exceeding five per centum on all sums which shall come 
into their hands.” 

It is insisted that the words “all sums which come into their 
hands” mean all sums that shall come into their hands derived from 
any source. These words must be construed in connection with the 
subject matter and refer only to such sums as come into the hands 
of the executors as are derived from the estate of the decedent. 
Moneys which come into the hands of the executors derived from 
the continuance of the business are not included. 

No authority is presented which even tends to support the theory 
that there is any difference between a case in which the business is 
carried on by the consent of the parties interested and where the 
business is carried on by the executors without such consent. It 
may be the fact that the executors are morally entitled to compensa- 
tion in excess of that allowed by Section 129, supra, for the services 
rendered by them for the benefit of the persons interested in carrying 
on the business. This court, however, cannot allow Martha R. 
Mullen and Gould Harrison as executors commissions on income 
other than net income from the business, which represents the in- 
crease of the estate. 

Martha R. Mullen should be allowed one per cent. on the total 
sum of $57,694.40, and Gould Harrison four per cent. on said sum. 

The parties made application for allowance of counsel fees and 
agreed that three hundred and fifty dollars be paid Edwin B. Goodell 
and two hundred and fifty dollars be paid Messrs. Burnett & Cornish. 
These amounts are reasonable and will be allowed. 


* 





IN RE ESTATE OF ADDISON PINNICK, DECEASED. 


IN RE ESTATE OF ADDISON PINNICK, DECEASED. 


(Essex County Orphans’ Court, February, 1911). 
Exceptions to Account. 


Mr. George A. Douglass, proctor for accountant. 

Mr. William E. Hohmwood, of the New York Bar, and Mr. Otto 
F. Seggel, proctor for exceptants. 

MARTIN, J.: Accountant charges himself with the amount of 
the inventory and appraisement, consisting of proceeds of a certain 
policy of life insurance in the Metropolitan Life Insurance Company, 
amounting to the sum of five hundred and twenty-four dollars. The 
items for which the administrator prays allowance are support and 
maintenance furnished and money loaned to Addison Pinnick for ten 
years next preceding his death by Thomas Brown, $273.30; and the 
amount paid in premiums on the said life insurance policy of Addison 
Pinnick for nine years and fourteen weeks at eighty-four cents a 
week by Thomas Brown, $398.48. 

Pinnick died on the 29th day of January, 1910, and for a long 
‘time prior to his death he had been in very poor financial condition. 
Thomas Brown testified that he was a distant nephew of Addison 
Pinnick, but was unable clearly to state the exact relationship or the 
names of the persons in the line of consanguinity. Brown was en- 
gaged in the grocery business, but was unwilling to assist his rela- 
tive, Pinnick, unless Pinnick would secure the advances of groceries, 
shoes, clothing and money which he proposed thereafter to make 
‘by applying for a policy of life insurance and placing it in Brown’s 
hands as security. 

Pinnick applied to the Metropolitan Life Insurance Company for 
a policy of life insurance on December 7th, 1900, and Brown and his 
wife accompanied him to the office of the agent of the life insurance 
company when the application was executed. Subsequently the 
policy was issued and delivered to Brown and has remained in his 
custody ever since. Apparently, on the faith of the policy of insurance, 
Brown advanced sums of money from time to time to Pinnick, fur- 
nished him with groceries, clothing and shoes, the amount of which, 
however, is not clearly substantiated by the testimony, because 
Brown was not permitted to testify concerning conversations with 
the deceased. 

In regard to the first item of support, maintenance and money 
loaned for the ten years preceding the death of the decedent, it is not 
mecessary for the court to review the testimony. It is sufficient to 
decide that it merely shows that the cash advanced to Pinnick and for 
his use to his landlady was the sum of thirty dollars; the value of 
shoes delivered to him was the sum of fifteen dollars and thirty cents, 
and groceries twenty-five dollars, making the total sum of seventy dol- 
lars and thirty cents. The claim therefore is allowed for said sum. 

The policy of life insurance provides that in consideration of the 
statements in the application, a copy of which is annexed thereto, and 
of the payment of the premiums, that the company agrees to pay the 
sum of five hundred dollars ($500) as an endowment twenty years 
from the date thereof to the insured, if living, upon the surrender of 
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the policy and the receipt books, and that if the insured shall die prior 
to the date of maturity of the endowment, to pay, upon receipt of 
proofs of death, the amount stipulated in the schedule. It further 
provides : 

“In case of such prior death of the insured the company may 
pay the amount due under this policy to either the executor or ad- 
ministrator, husband or wife, or any relative by blood or lawful 
beneficiary of the insured, and the production of the receipt signed 
by either of them shall be conclusive evidence that all claims under 
this policy have been satisfied.” 

Brown testified that when he received the policy he read it over 
and that the best he could make out of it was that it was payable to 
the “beneficiary,” and it was testified by his wife that the agent in- 
formed him that he could obtain the proceeds of the policy on the 
death of Pinnick. The testimony clearly showed that the premiums 
had been paid by Brown or his wife as his agent during the lifetime 
of Pinnick and that upon the death of Pinnick, when Brown attempted 
to collect the policy, the company refused to pay him personally, and 
the proceeds of the policy were not paid until Brown had secured 
letters of administration upon the estate of Pinnick. 

It is contended by the exceptants that Brown paid the premiums 
under a mistake of law, because he did not understand the legal 
effect of the language of the policy, and hence that he would not be 
entitled to recover in an action for the money paid to the use of 
Pinnick. It is said that the clause in question is the ordinary “facility 
of payment clause” which has been repeatedly construed by the 
courts of this State and particularly in the case of The Prudential 
Insurance Company v. Godfrey, 72 Atl. Rep., 456, affirmed 76 Atl. Rep., 
167. This case, however, merely holds that a relative may not recover 
on the policy against the company, but that the company has the 
option of paying the relative or administrator, and if it pays the 
relative it is a good defense as against the administrator. The case 
cited does not hold that Brown has no remedy against the estate of 
Pinnick. It would seem clear that where, as in this case, money was 
paid by Brown to the use of Addison Pinnick at his request previously 
made and ratified by him from time to time and the benefit of the ar- 
rangement accepted by Pinnick, that Brown would have a right of 
action against Pinnick for money paid to his use. 

In the case of Marzulli v. Metropolitan Life Insurance Company, 
75 Atl. Rep., page 473, the Supreme court of New Jersey, through 
Mr. Justice Swayze, says: “In this case no beneficiary is named and 
the fact that the payments of premiums were made by the plaintiff, 
imposes no liability upon the company to him, whatever rights it 
may give the plaintiff, if any, to recover of the estate of deceased.” 

It would seem, therefore, that Brown’s claim for the amount of 
the premiums paid should be allowed. The account will be restated 
in conformity with this opinion. ; 





That no recovery can be had for publication in good faith of 
defamatory matter, if the publication is substantially true, is declared. 
in Courier-Journal Co. v. Phillips (Ky.) 32 L. R. A. (N. S.) 309. 
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IN RE PALLACE, JR., ETC. 


(New York Court of Appeals, Dee. 19, 1911). 
Relation of Attorney and Client— Attorney’s Tien. 

This is an appeal from an order of the Fourth Appellate Division 
unanimously affirming, with costs, an order made at a Special Term 
of the Supreme Court requiring the appellant to deliver to the re- 
spondent certain documents on execution by the latter of an under- 
taking in the sum of $20,000 conditioned to pay to the appellant 
“such sum as shall eventually be determined to be now justly due 
* * * by this petitioner on account of legal services performed 
or alleged by him to have been performed.” 

The order was made in a summary proceeding instituted by 
respondent to compel the appellant to deliver to it said documents 
which he claimed to retain by virtue of an attorney’s lien for com- 
pensation for legal services. Among other facts it is alleged in the 
petition on which the proceding was instituted that the respondent 
is a corporation engaged in the transmission and sale of electrical 
current; that it entered into a contract with another corporation, the 
Iroquois Construction Company, whereby the latter, among other 
things, agreed to construct and equip certain transmission lines and 
to procure rights of way and franchise to operate said lines; that in 
performing said contract said construction company directly or in- 
directly retained the appellant “to perform certain legal services for 
it in and about making the application for and procuring said fran- 
chises,” and said appellant made various applications and obtained 
grants of various franchises, and it was his duty to file with the proper 
official one of the duplicate originals of the instruments conveying 
said franchises; that notwithstanding such duty he took from the 
files of the office of said company and carried away various instru- 
ments granting franchises and “now holds and retains all of said 
franchises, claiming a lien thereon for legal services rendered,” al- 
though he has received a large amount of money from said construc- 
tion company, which has refused to pay him for his services until 
he accounts for such receipts; that appellant has commenced an 
action against respondent to recover a large sum of money “on ac- 
count of the services so as aforesaid rendered by him to the said 
Iroquois Construction Company,” which is being defended by re- 
spondent on the ground that it did not employ him, and is now 
pending undetermined; that said appellant received the said grants 
of franchises and each of them for the special purpose of having the 
same accepted by respondent and for the purpose of filing the same 
after acceptance with the proper officials of villages and towns. 

The appellant by his answer amongst other things alleged that 
he was employed by respondent in the matters referred to, and denies 
that said instruments were received by him under such circumstances 
as render it improper for him to retain them under a lien for his 
compensation. 

HISCOCK, J.: The respondent petitioner instituted this sum- 
mary proceeding for the purpose of compelling the appellant, an 
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attorney, to deliver to it certain documents to which it claims to be 
entitled and which he claims to hold under an attorney’s lien for 
compensation for services. Thus far it has succeeded in its applica- 
tion, an order having been made requiring the appellant to deliver 
to it the papers in question on execution of a bond conditioned for 
the payment of any compensation which ultimately may be deter- 
mined to be due from respondent. We think, however, that the posi- 
tion assumed by the respondent in denying that appellant at any 
time acted as its attorney is irreconcilably inconsistent with its right 
to maintain this proceeding, and that therefore the order appealed 
from must be reversed. 

The relationship of attorney and client is the very foundation of 
a summary proceeding such as this. The courts will not enforce 
ordinary contractual obligations not springing out of this relationship 
by such a proceeding, even though the obligor happens to be an 
attorney. Thus it has been held that the courts will not on such 
application compel an attorney to pay money in satisfaction of an 
ordinary debt (Windsor v. Brown, 15 R. I. 182; Matter of Gray, 1892, 
2 Q. B. 440). 

Likewise it is an answer to an application to compel an attorney 
to deliver papers that they were received by him as a mere agent and 
not by reason of his professional character as an attorney (Matter 
of H——, an attorney, 87 N. Y. 521). 

It has been decided at the General Term, although this doctrine 
was somewhat questioned by the judge in writing in this court on 
appeal, that such a proceeding is so based on the personal relationship 
between the attorney and the client that the right to employ it will 
not pass to an assignee of the client (Matter of Schell, 58 Hun. 440; 
Schell v. Mayor, &c., of N. Y., 128 N. Y. 67, 69). 

When, however, this relationship of attorney and client does 
exist the courts by virtue of their inherent power and control over 
their own officers, and quite independent of specific statutory pro- 
vision, will éxercise jurisdiction and summarily compel an attorney 
to fulfill his obligations toward his client by paying money or deliver- 
ing documents which belong to him, adequate provision being made 
in the latter case for satisfaction of any demands against the client 
for compensation and for which the attorney might have a lien on the 
documents (Matter of Knapp, 85 N. Y. 284; Matter of Hollins, 197 
N. Y. 361; Matter of H , an attorney, supra). 

Applying these well-established principles to the present pro- 
ceedings, we find that the respondent has unequivocally deprived 
itself of the right to maintain them by expressly and broadly denying 
any relationship of attorney and client between it and the appellant. 
In effect it denies that it ever retained him in connection with the 
proceedings which placed in his hands the documents. now sought 
and expressly alleges that his retainer and employment were by 
another corporation, and to emphasize this situation it sets forth the 
details of the litigation now pending undetermined between it and 
him over the very issue. The order which was made on its applica- 
tion fully recognizes this contest and preserves to respondent the 
right to continue it notwithstanding the papers in question are 
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turned over to it. It requires the respondent as a condition of pro- 
curing the papers to execute a bond to the effect simply that it “will 
pay such sum as shall eventually be determined to be now justly due 
the said John Pallace, jr., by this petitioner on account of legal serv- 
ices performed, or alleged by him to have been performed.” 

Thus while the courts have compelled appellant to act on the 
theory that he was the attorney of the respondent, it has permitted 
the respondent to proceed on the theory that it was not the client 
of the appellant. This is obviously so unreasonable and unfair that 
it makes it easy to understand why precedents are not found for such 
a course or justifying such an order. 

Of course, what is thus said does not in any manner question the 
right of the court under proper circumstances to proceed in this 
manner against an attorney where the amount due him is contro- 
verted, the fundamental relationship not being denied, and to which 
situation the courts below undoubtedly assumed inadvertently the 
present case to be analogous. 

Two minor propositions remain to be considered. 

It was urged by respondent on the argument that any objections 
to the order appealed from might be obviated by requiring re- 
spondent’s undertaking to be conditioned also for the payment of 
any compensation which might be determined to be due to appellant 
from the construction company. This suggestion is in effect con- 
demned by what we have already said. The respondent had no 
part in or relation to the retainer of appellant by the construction 
company, and is not called on or permitted to settle the obligations 
or take advantage of the relationship between those parties as a basis 
for this application. Having denied that it entered into the relation 
necessary to enable it to maintain this proceeding, it cannot supply 
the defect by agreeing to fulfill the obligations which may exist in 
favor of the attorney against some other client. Such a course might 
protect the attorney from loss as the result of surrendering the papers 
and losing his lien, but it would not at all give the respondent that 
character of client by virtue of which alone it can seek the relief 
which it is now asking. 

It is further argued that the appellant received the documents 
in question under such circumstances and for such special purposes 
as prevent him from holding them under a lien for compensation. 
It is, of course, well settled that papers may come into the possession 
of an attorney under such conditions as are inconsistent with the 
enforcement of a lien for services, and when such is the case he 
will not be allowed to hold them (Matter of Hollins, 197 N. Y. 361). 

There are two answers to this argument of respondent in this 
case. In the first place, even assuming that respondent’s petition 
did sufficiently set forth special circumstances inconsistent with the 
retention of these documents under a claim of lien, these allegations 
were denied by the appellant in his answer. Thus an issue of fact 
was presented which it must be assumed from the order made by the 
Special Term was determined in appellant’s favor. 

In the second place, if we are correct in the view that respondent 
under the allegations of its petition is entirely without right to main- 





52 THE NEW JERSEY LAW JOURNAL. 


tain this proceeding, it is immaterial that the appellant for the reason 


suggested is improperly retaining the papers. 


Such improper con- 


duct might be a subject for consideration between him and his client, 


but it is not of consequence here and now. 
The orders of the Appellant Division and the Special Term should 


be reversed and the application denied, with costs in all the courts. 





HILL v. ADAMS EXPRESS CO. 


(N. J. Court of Errors and Appeals, Nov. 20, 1911). 
(Syllabus by the Court). 


Carriers—Shipments of Freight 
—Common-Law Liability— 
1, Where a common carrier un- 
dertakes to transport merchan- 
dise, the presumption is that he 
does it subject to the common- 
law liability, and this presump- 
tion remains until it is overcome 
by proof of a special agreement. 

2. The burden of showing an 
agreement, limiting the common 
law liability of a carrier, rests 
upon the carrier. 

3. The mere acceptance by. a 
shipper, without objection, of a 
receipt or bill of lading tendered 
by the common carrier that con- 
tains a stipulation importing a 
limitation of the carrier’s responsi- 
bility, based upon an assumed 


Error to Supreme court. 


valuation of the goods that does 
not correspond with their real 
value, is not conclusive evidence 
of the shipper’s assent to such 
limitation. 

4. Where the shipper accepted 
in silence from an express com- 
pany a shipping receipt contain- 
ing an express limitation of the 
company’s liability to $50, and it 
appeared that the shipper did not 
assent to such a limitation, and 
did not know that the receipt con- 
tained such a limitation, held, that 
the trial judge, sitting as a jury, 
was justified in concluding, as 
matter of fact, that the limitation 
to $50 was not a part of the con- 
tract between the parties. 


Messrs. Gaskill & Gaskill for plaintiff in error. 
Mr. Joseph Beck Tyler for defendant in error. 
PITNEY, Ch.: ‘The Supreme court on certiorari affirmed a 





judgment rendered by the district court in favor of the plaintiff, a 
shipper of goods, and against the defendant express company, for the 
value of certain merchandise shipped, which was lost by fire without 
the fault of the express company; the trial court having overruled 
defendant’s contention that its liability was limited by certain stipu- 
lations contained in the express receipt or bill of lading, delivered 
by the company to the agent of the shipper at the time it accepted 
the goods, which stipulations were as follows: “The company’s 
charge is based upon the value of the property, which must be de- 
clared by the shipper. * * * In consideration of the rate charged 
for carrying said property, which is regulated by the value thereof 
and is based upon a valuation of not exceeding fifty dollars unless a 
greater value is declared, the shipper agrees that the value of said 
property is not more than fifty dollars, unless a greater value is stated 
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herein, and that the company shall not be liable in any event for more 
than the value so stated, nor for more than fifty dollars if no value 
is stated herein.” 

The case was tried in the district court without a jury, and the 
court’s findings of fact are fully set forth in the opinion delivered by 
Mr. Justice Parker in the Supreme court. These findings are fairly 
sustained by the evidence, and are therefore conclusive upon this 
review. 

At the trial defendant’s counsel requested the court, among other 
things, to specifically find that the limitation of liability to $50 was 
taken by defendant’s employé from an invoice handed to him by the 
shipper or his agent. The court refused this request, and, on the 
contrary, found “that neither Frank Hill nor Mary Ferris, nor any 
other person by their authority and with their knowledge, furnished 
an invoice to the defendant company ; nor did they authorize any one 
else to do so; nor did they have any knowledge that any one else 
had done so at the time the shipment was made.” This finding fairly 
deals with the defendant’s request by negativing it specifically, and 
we agree with the contention of counsel for the defendant in error 
that the evidence would support the inference that the supposed in- 
voice, if such there was, had been prepared by the employés of the 
express company, and not by the shipper or his agent. 

There was, however, undisputed evidence that Barnett, the driver 
of the wagon upon which the goods in question were conveyed to the 
express company for shipment, and who acted as agent of the plaintiff 
in respect of the shipment, accepted in silence from the agent of the 
express company a shipping receipt containing, as already mentioned, 
an express limitation of the company’s liability to $50. 

In view of this evidence, defendant’s counsel further requested 
the trial judge to limit the recovery accordingly. The refusal of this 
request raises the question that has several times been mooted in this 
court, but upon which it has not until now been necessary for us to 
pass, viz., whether the mere acceptance by the shipper, without ob- 
jection, of a receipt or bill of lading tendered by the carrier that 
contains a stipulation importing a limitation of the carrier’s respon- 
sibility, based upon an assumed or conventional valuation of the goods 
that does not agree with their real value, conclusively imports the 
assent of the shipper to ‘such limitation of responsibility. 

It should be mentioned that, as we read the state of the case, the 
trial judge in effect found as a fact that Barnett, the driver, had 
authority from the plaintiff to agree with the defendant respecting 
the terms of shipment, and rested his judgment in favor of the plain- 
tiff upon the fact that neither Barnett nor his employer assented to 
the limitation of defendant’s responsibility to $50. Therefore the 
question of law respecting the driver’s agency, upon which the Su- 
preme court on one occasion rested its decision in this case (Hill v. 
Adams Express Co., 77 N. J. Law, 19, 71 Atl. 683), is not presented 
as the record now stands. 

When the case came to this court upon review of the decision 
just referred to, we disposed of it on the ground that, since in receiv- 
ing the box the defendant company dealt with Hill as the shipper, 
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and since there was nothing to show that he or Barnett, the driver, 
was ignorant of the fact that the bill of lading contained provisions 
limiting the defendant’s liability to $50, it was to be presumed that 
they were informed of its contents and assented to the limitation. 
Hill v. Adams Express Co., 78 N. J. Law, 333, 74 Atl. 674. The pre- 
sumption referred to was, of course, a presumption of fact, rebuttable 
like other presumptions of that nature. 

Upon the trial now under review, this presumption has been suc- 
cessfully rebutted ; and in line with our former decision we hold that, 
since there was no assent by the plaintiff Hill, or by Barnett, through 
whom he acted, to the limitation of the value of the goods, nor 
knowledge that the express company’s receipt contained a contract 
limiting the liability of the company, the limitation is not binding 
upon the plantiff. 

It is unnecessary for us at this time to review the authorities in 
other jurisdictions. They are fully cited in the cyclopedias. 5 Am. 
& Eng. Encyc. Law (2d Ed.) 288-294; 6 Cyc. 404, 406. So far as 
they declare or decide that a shipper who accepts a receipt or bill of 
lading is conclusively presumed, in the absence of fraud, to have 
thereby assented to all the terms of the instrument, although he may 
have been unaware that the document contained any limitation of the 
carrier’s common-law liability, and did not in fact assent thereto, 
we are not in accord with them. We give, as we think, all legitimate 
weight to the inference that arises out of the shipper’s conduct, when 
he accepts in silence and without objection a paper tendered by the 
carrier, by holding, as we do, that acceptance of the paper, without 
objection, raises a presumption that the shipper knew of and assented 
to the stipulations contained in it; a presumption which, like other 
presumptions of fact, is subject to be rebutted. 

In transactions of this sort, as in other matters, the assent of 
both parties is required in order to make a contract. More than 
50 years ago our Supreme court declared that: “Where a common 
carrier undertakes to transport an article in his line of business, the 
legal presumption is that he does it subject to the common-law lia- 
bility, and this presumption remains until it is overcome by positive 
proof of a special agreement.” Pennsylvania R. R. Co. v. N. J. 
R. R. Co., 27 N. J. Law, 100. For authority the court relied upon a 
decision of the Supreme court of the United States: N. J. Steam 
Navigation Co. v. Merchants’ Bank, 6 How. 377, 383, 12 L. Ed. 465. 
The doctrine thus announced entered into the reasoning of this court 
in Russell v. Erie R. R. Co., 70 N. J. Law, 808, 811, 59 Atl. 150, 152 
(69 L. R. A. 433), and Judge Vroom, in delivering the opinion of 
the court, declared: “The burden of proof of showing such a limita- 
tion of liability is on the defendant company, and being in derogation 
of common right is to be construed most strongly against the carrier. 
5 Am. & Eng. Encyc. Law (2d Ed.) 336; Ashmore v. Penna. Steam 
Towing & Transp. Co., 28 N. J. Law 190; Hooper v. Wells Fargo & 
Co., 27 Cal. 11. No presumptions will be indulged in favor of ex- 
emptions from common-law liability.” ; 

The doctrine referred to was the ground of the decision rendered 
by the Supreme court, in Hayes v. Adams Express Co., 73 N. J. 
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Law, 105, 62 Atl. 284, where the case in 27 N. J. Law was cited, 
and the doctrine was not at all disapproved by this court on review. 
74 N. J. Law, 537, 65 Atl. 1044: On the contrary, our decision there 
proceeded on the ground that the shipper’s knowledge of a customary 
practice on the part of the carrier to base its charges upon the de- 
clared value of the merchandise did not of itself alone import the 
shipper’s assent to a limitation of liability in the particular case. 

In Atkinson v. New York Transfer Co., 76 N. J. Law, 608, 71 
Atl. 278, we held that if the shipper knew that the rate charged for 
the transportation of a trunk was based upon a valuation of $100, 
and -that the receipt tendered to her contained a stipulation limiting 
the carrier’s liability to the amount thus stated, the acceptance of 
the receipt in silence estopped the shipper from afterwards asserting 
the value to be greater. Our decision was based upon the actual 
knowledge and assent of the shipper. 

Finally, in our former disposition of the present case (78 N. J. 
Law, 333, 74 Atl. 674), we relied upon clear, and at that time un- 
contradicted, evidence of. assent by the shipper to a modification of 
the common-law liability proposed by the carrier. 

It would be inconsistent with this long line of decisions,* and 
also, as we think, inconsistent with the reason of the matter, to hold 
that the mere receipt by the shipper of a paper containing limitations 
of the common-law liability of the carrier conclusively imports the 
shipper’s assent to such limitations. We hold, on the contrary, that 
the facts found by the trial judge, that neither Hill nor the driver in 
fact assented to the limitation of liability to $50, nor knew that the 


express receipt or bill of lading tendered by the company contained 
such a limitation, warranted his conclusion that the limitation was 
not a part of the contract between the parties. 

The decisions of the Supreme court, in Saunders v. Adams Ex- 


press Co., 76 N. J. Law, 228, 69 Atl. 206, and in Florman v. Dodd & 
Childs Express Co., 79 N. J. Law, 63, 74 Atl. 446, so far (if at all) 
as they may be inconsistent with the ‘result we have reached in the 
present case, must be considered as overruled. 

The judgment under review should be affirmed. 


MISCELLANY 





LEGAL PROCEDURE REFORMS. 


On January 27, the Committee 
of the State Bar Association, ata 
meeting in Trenton, decided upon 
a report to the Association, and, 
if adopted, four bills will be pre- 
sented to the Legislature of this 
state, as follows: 

One—An act providing for the 
transfer of causes from courts of 
law to the Court of Chancery, and 
from the Court of Chancery to a 
court of law, in cases in which 


there shall be a mistake in choos- 
ing the forum. 

Two—An act providing that 
courts of law may decide equit- 
able questions incidentally in- 
volved in law cases; and that the 
Court of Chancery may determine 
legal questions incidentally in- 
volved in cases of equitable cog- 
nizance. 

Three—A short supplement to 
the practice act, with rules of 
court and forms. 
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Four—An act giving to con- 
tracts between husband and wife 
the same effect at law as they 
have in equity. 

The committee consists of ex- 
Justice Bennet VanSyckel, ex- 
Governor J. Franklin Fort, Justice 
Francis H. Swayze, Justice James 
J. Bergen, Vice-Chancellor James 
E. Howell, Vice-Chancellor Ed- 
win R. Walker, ex-Justice Gilbert 
Collins, ex-Judge Alfred F. Skin- 
ner, Senator George S. Silzer, ex- 
Judge Joseph H. Gaskill, William 
M. Clevenger, Frank H. Sommer 
and William M. Johnson. 

The committee think that the 
first two measures, if adopted, will 
prevent the failure of suits due to 
beginning them in the wrong 
court, and will also prevent the 
expense of conducting two suits 
in different courts when the con- 
troversy presents questions of 
which some are cognizable only 
in a law court and others only in 
the Court of Chancery. 

The proposed supplement to the 
practise act and the rules of court 
make great changes toward sim- 
plicity and expedition. 

One form of action at law is 
substituted for the many forms 
now existing. The delays some- 
times caused by misjoinder or 
nonjoinder of the parties will be 
prevented. No such mistake can 
defeat the action. The rules for 
joining parties are made much 
more liberal than heretofore. 

With some exceptions, plaintiff 
may join all claims of any kind 
against the same defendant in one 
suit, provided the court has power 
to hear them. At present it is 
sometimes necessary for a plain- 
tiff to bring different suits in the 
same court on different kinds of 
claims against the same de- 
fendant. 


In like manner, the defendant 
may counter-claim in the same 
suit all of those claims against the 
plaintiff which now he must some- 
times bring separate suits upon. 
A sham defense may be struck out 
and judgment entered forthwith, 
and a defendant who offers a de- 
fense which appears to be prob- 
ably sham may be required to 
give security. 

As soon as a case is at issue 
the parties or their counsel must 
appear before a Supreme court 
commissioner specially designated 
by the court, who will settle all 
questions preliminary to trial, in- 
cluding all objections to the form 
of the pleading, but subject to an 
appeal within five days to a judge 
of the court. 

Demurrers and dilatory pleas 
are abolished and a motion is sub- 
stituted to strike out the com- 
plaint or answer on the ground 
that, upon its face, it presents no 
cause of action or defense. This 
motion may be heard before a sin- 
gle judge of the court, and with 
the least practicable delay. 

The power of the court to amend 
the proceedings to relieve from 
the consequences of mistakes in 
form is enlarged. 

Parties may submit their con- 
troversy upon a written statement 
of facts to a judge of their own 
choosing, who may decide the case 
and enter judgment without a 
formal suit. 

Like the practise in the district 
courts, a jury will be waived un- 
less demanded before trial. 

Writs of error and bills of ex- 
ceptions, a highly technical pro- 
cedure, are abolished, and a sim- 
ple appeal on notice is substituted 
for them. No judgment shall be 
reversed on appeal unless, on ex- 
amination of the whole case, it 
appears that substantial injustice 
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has been done. A new trial may 
be ordered as to that part of the 
case only in which an injustice 
has been done, if separable, instead 
of ordering the whole case to be 
tried over again, as is the present 
practice. There are many other 
details which make for a simple 
and expeditious procedure. 

A number of forms are annexed 
to report for the preparation of 
pleadings and other documents. 

The foregoing report in the 
shape of proposed Legislative 
bills was submitted to the State 
Bar Association at a special meet- 
ing, and to some features there 
was objection. 





JUDGES APPOINTED. 


On Dec. 8, to fill the vacancy in 
the Court of Errors and Appeals 
caused by the resignation of for- 
mer Judge Mark A. Sullivan, Gov- 
ernor Wilson appointed former 
Assemblyman John J. Treacy; of 
Jersey City. Mr. Treacy was ac- 
tive during the last session of the 
Legislature in the preparation of 
the Geran election law, of which 
he was the principal draftsman. 

Mr. Treacy came prominently 
into public notice while a member 
of the Assembly in 1902 and 1903 
as a representative from Hudson 
county. He was one of the men 
who manifested independence of 
the political powers in the State 
at the time. He was born in Jer- 
sey City, and was graduated from 
St. Peter’s College, there, in 1891. 
He subsequently attended the 
New York Law School while 
studying with a law firm. He was 
graduated from the law school in 
1894, and was admitted to the 
New York Bar in November of 
that year. He was admitted to the 
Bar in this state at the February 
Term, 1901. In the mean time 
Mr. Treacy was connected with 


the law firm of Reed, Simpson, 
Thacher & Barnum, of which 
Thomas B. Reed, Speaker of the 
House of Representatives, was 
the head. Mr. Treacy afterward 
opened his own law office in Jer- 
sey City. 

The Governor has also appoint- 
ed Mr. Howard Carrow, of Cam- 
den, Judge of the Common Pleas 
of that county. Judge Carrow 
was admitted as attorney at the 
June Term, 1882, and as counsel- 
lor three years later, and is head 
of the law firm of Carrow & 
Kraft. He succeeds Judge Joline. 





PUBLIC UTILITY TAX. 


New Jersey municipalities will 
receive more than $1,000,000 this 
year from the franchise tax levied 
against public utility corporations. 
This will be a considerable in- 
crease over the aggregate amount 
of this tax last year, when the fig- 
ures were $957,144. This increase 
will be partly accounted for by the 
higher tax rate this year against 
street railway companies, 

Under an amendment to the 
Voorhees franchise act passed a 
few years ago, street railway com- 
panies must pay this year at the 
rate of 44 per cent. on their gross 
receipts. Before the amendment 
was enacted trolley corporations 
paid at the rate of 2 per cent. on 
their gross receipts, the same as 
all other public utility companies. 

Last year this tax showed an 
increase of $132,871 over that of 
1909. The tax is assessed by the 
State Board of Assessors and the 
amount due each taxing district in 
the State is then certified to the 
district. 


THE KIDS KNOW: 


Of Course—“These kids I teach 
aren’t a bit slow,” observed a= 
school teacher yesterday. “In 
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fact, I’m afraid they read the 
papers. The other day I pro- 
posed the following problem to 
my arithmetic class: 

““*A rich man dies and leaves 
$1,000,000. One-fifth is to go to 
his wife, one-sixth to his son, one- 
seventh to his daughter, one- 
eighth to his brother and the rest 
to foreign missions. What does 
each get?” 

“*\ lawyer,’ said the smallest 
boy in the class, promptly.”—-Case 
and Comment. 





LAIBILITY FOR TYPHOID OYSTERS. 


A Lieutenant in the British 
Navy has recently recovered a 
verdict of £165 against a hotel 
keeper at Chatham, in England, 
for having been poisoned by con- 
taminated oysters which were 
served to him and a friend, a fel- 
low-guest at the hotel. Both gen- 
tlemen were taken ill with ty- 
phoid fever and one of them died. 
Shortly before this occurrence the 
sanitary authorities of Chatham 
had warned the public against the 
danger of eating contafninated 
shellfish from the River Medway, 
on which Chatham is situated. 
The defendant had neglected this 
warning and furnished Medway 
oysters to his customers, with the 
result that he was cast in dam- 
ages in the amount named. 





SUNDAY DEALERS FINED. 


On Jan. 12 the Atlantic City 
hotel proprietors, indicted by the 
grand jury for selling liquor on 
Sunday, pleaded “non vult” and 
were fined $200 each. It is said 
the fines aggregated some $17,000. 





ACCIDENTS IN 1911. 


During the year of 1911 eighty- 
seven persons were killed and 773 


were injured by automobiles in 
New Jersey, according to the re- 
port of the National Highways 
Protective Society. Trolleys 
caused the death of forty-seven, 
and injured 313. Wagons killed 
twenty-one and injured 105, mak- 
ing a total for the year of 152 
deaths and injuries to 1,242 per- 
sons. 

In December ten persons were 
killed by automobiles and sixty- 
three injured; trolleys caused the 
death of three and injured seven; 
wagons killed one and injured 
eight. 





N. J. BAR EXAMINATIONS, NOVEM- 
BER TERM, 1911. 


ATTORNEYS’ QUESTIONS. 


1. What provision is made in 
the Constitution to secure prop- 
erty-owners against loss by the 
taking of their property? 

2. A deed, in due form, was 
made and delivered purporting to 
convey land to the grantee there- 
in named. There was no consid- 
eration for the deed. Is the deed 
invalid for that reason? 

3. The owner ot a vested re- 
mainder in fee in certain land 
conveyed to a stranger all his 
right, title and interest therein 
while the life tenant of the prop- 
erty was still in possession. ‘The 
grantor’s wife did not join in the 
conveyance. Upon the death of 
her husband is she entitled to 
dower in the land? 

4. A promissory note was made 
payable to two persons, one of 
whom died before it became due. 
What are the rights at law and in 
equity of the surviving owner and 
the executor of the deceased 
owner? 

5. A left in possession of B ne- 
gotiable instruments of the value 
of $10,000 to secure a debt of that 
amount. The contract of loan 
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and pledge was verbal. The debt 
not being paid when due, B, with- 
out notice to the borrower, sold 
the securities at auction for $5,- 
000, that sum being the highest 
bid. He then sued A for the dif- 
ference between that sum and the 
amount of the loan. Should he 
recover? 

6. A lumber merchant sold to 
his customer a carload of lumber 
in a certain car then in transit. 
The lumber was destroyed by 
fire the night before the sale, but 
neither party knew of its destruc- 
tion. The buyer sued for damages 
for breach of the contract of sale. 
Should he recover? 

7%. What is the difterence be- 
tween an executory and an exe- 
cuted contract? Give an example 
of each. 

8. A landowner wrote a letter 
to a real estate agent, thus: 
“Please place my house and lot, 
10 State street, Trenton, on your 
books for sale; price, $10,000.” 
The agent effected a sale at that 

rice and sues for commission. 
hould he recover? 

9. Price & Lord, partners un- 
der that name, purchased goods 
for firm use on ninety days’ time. 
Before the expiration of that pe- 
riod, they admitted a third part- 
ner, and the firm name was 
changed to Price, Lord & Co. 
Who should be made defendants 
to an action for the price of the 
goods, when it falls due? 

10. The eg and secre- 
tary of the Dale Company, a cor- 
poration (said officers being duly 
authorized), made the following 
note: 

“On demand we promise to 
pay to the order of the First Na- 
tional Bank of Dale $1,000 at that 
bank. (Signed) John Smith, 
Secretary of the Dale Co. ; George 
a President of the Dale 

0. 


Who is liable upon this note? 

11. In a promissory note the 
sum payable, expressed in figures 
was $150, expressed in words was 
one hundred and fifty-five dollars. 
What is the sum payable? 

12. A devise was made of all 
the rents and income from a cer- 
tain house. There was no other 
reference to that house in the 
testator’s will. What estate, if 
any, in the house did the devisee 
take? 

13. May an executor dispose of 
the personal estate of the testator 
before the probate of the will? 

14. A landowner contracted in 
writing to sell his farm of 200 
acres to X. Within ten days, he 
wrongfully sold part thereof, con- 
sisting of a ten acre meadow, to 
a third party and refused to con- 
vey the remainder to X. What 
remedies has X? 

15. A party seeks the benefit of 
a purchase made for him in the 
name of a trustee, who paid the 
purchase money, but to whom he 
is indebted for other advances. 
Upon what terms will a court of 
equity relieve him? 

16. Where land, held in com- 
mon by three owners, is so sit- 
uate that it cannot be divided in- 
to three parcels, each equal in 
value to the other, but can be 
separated advantageously into 
three parts of different values. 
What may a court of equity do to 
properly effectuate an equal par- 
tition between the owners? 

1%. Are infants and insane per- 
sons liable for their torts? 

18. May a person be liable in 
tort for his conduct, although he 
be unconscious of wrong doing? 
Give an illustration of your an- 
swer. 

19. A man violently assaulted 
and in danger of his life, to avoid 
his assailant, ran across his 
neighbor’s land without keeping 
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in a footpath and greatly injured 
valuable shrubbery therein. Will 
an action for trespass lie against 
him? 

20. A man with intent to steal 
entered a dwelling house at night 
by pulling down an unfastened 
sash, held in place only by its pul- 
ley weight. Was he guilty of 
burglary? 

21. A man dies intestate, leav- 
ing only a widow, an uncle and a 
first cousin, whose parents are 
dead. What interest have they: 
(a) in his real estate, (b) in his 
personal estate? 

22. A police officer regularly 
employed by a municipal corpora- 
tion, arrests a citizen, mistaking 
him for a criminal. What remedy 
has the citizen against the cor- 
poration and what against the of- 
ficer? 

23. What communications are 
rivileged under New Jersey 
aw? 

24. (a) What is “hearsay” evi- 
dence? 

(b) Is it ever admissible? 

(c) What is the reason for ex- 
cluding it? 

25. A sues B in tort for assault. 
B desires to show that although 
he struck A it was in self-defense. 
He enters a general plea of “not 
guilty.” What action would you 
take as counsel for A when evi- 
dence is offered at the trial to 
show self-defense? 

26. When should a plea con- 
clude with a verification, and 
when should it conclude to the 
country? 

27. A county collector claims 
to have one more year to serve, 
refusing to surrender the office to 
B, who has been, appointed to suc- 
ceed him. B applies for a writ of 
certiorari. Should the writ be 
granted? 

28. A files a bill to quiet title 
to a piece of land for which he has 


a deed. He alleges that B claims 
title by adverse possession and 
will not allow him to enter. De- 
fendant demurs. Should the de- 
murrer be sustained? 

29. An order is made by the 
Chancellor directing a defendant 
to show cause why an injunction 
should not issue. How should 
the defense be presented on the 
return day? 

30. How can service be obtain- 
ed on an absent defendant in a 
suit in chancery? 


CounsELors’ QUESTIONS. 

1. On a writ of certiorari to re- 
view the action of an incorpor- 
ated club in expelling a member 
for alleged misconduct, the only 
question was one of fact, viz.: 
Whether he had committed the 
act alleged. The prosecutor de- 
manded a trial of that question 
by jury, as a _ constitutional 
right. Was he entitled to it? 

2. Explain the difference be- 
tween an estate in remainder and 
an executory devise. 

3. Under a lease for years, con- 
taining no provisions as to re- 
pairs, is the tenant or the land- 
lord bound to make repairs? 

4. A placed cotton in the hands 
of a factor, to sell for A’s account. 
While so stored it was destroyed 
by fire through the negligence of 
a railroad company. ay the 
factor maintain an action to re- 
cover the full value of the cotton? 

5. Jones, residing in New York, 
owed to Martin, residing in New 
Jersey, $500. To secure this debt 
Jones delivered to Martin his 
(Jones) motor car. While it was 
in possession of the pledgee it 
was taxed as his property by the 
city in which he lived. He paid 
the tax. Is he entitled to*hold the 
car till he is repaid the tax by 
Jones, and, if so, upon what prin- 
ciple? 
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6. A contracted in writing to 
sell to B 100 marked cases of 
canned goods, then in A’s store, 
for the price of $5 per case, to be 
delivered C. O. D. on demand of 
buyer. Before the goods were 
demanded one-half the cases were 
destroyed in an unavoidable fire. 
What are the rights of the pur- 
chaser? 

7. A, being only twenty years 
of age, signed a bond as surety. 
In the tate of his residence; 
where he executed the bond, the 
period of infancy expired at the 
age of eighteen years. Suit was 
brought on the bond in New Jer- 
sey, and A pleaded infancy. Is 
the defense good? _ 

8. A had recovered a judgment 
in New York upon which action 
was barred in that State by its 
statute of limitations. Thereupon 
suit was brought in New Jersey 


upon the judgment in less than 
the time limited by the New Jer- 


sey statute of limitations. 
the suit be maintained in New 
Jersey if the New York statute of 
limitations be pleaded? 

9. Two partners were engaged 
in the making of jewelry. One 
partner, without the knowledge 
or assent of the other, contracted 
in writing, in the firm name, for 
the purchase of a lot and build- 
ing. The other partner, upon 
learning of the contract, repu- 
diated it. State the principles 
upon which you think the firm is, 
or is not, liable on the contract. 

10. A traveling salesman, au- 
thorized to contract to sell certain 
securities at par, reported to his 
principal that he had contracted 
to sell a large quantity at one 
cent below par. The principal 
withheld action upon the report 
for one month and then notified 
the vendee that the contract was 
repudiated. Is the _ principal 
bound by the contract? 


Can . 


11. A promissory note read: 
“Three months after date I prom- 
ise to pay John Smith one hun- 
dred dollars.” It was signed: 
“Richard Perry, Samuel Welsh.” 
Was either or were both of the 
signers liable? 

12. A testator devised to his 
wife his house in Dover, to her 
and her heirs forever. She died 
before he did. After his death, 
upon the proof of the will, her 
only child, by a former marriage, 
claimed that, by the will, he, as 
his mother’s only heir-at-law, 
was entitled to the house. Was 
his claim valid? 

13. A testator bequeathed to 
his wife the sum of five hundred 
dollars and to his children the re- 
mainder of his moderate estate. 
She claimed, in addition, the right 
to select from the inventory chat- 
tels and money to the value of 
two hundred dollars, Should her 
claim be allowed? 

14. To justify the interposition 
of a court of equity on the ground 
of misrepresentation is it suffi- 
cient to establish only the mis- 
representation? 

15. A will directed the executor 
to invest a sum of money in land 
to be deeded to the testator’s 
daughter, and to sell the testa- 
tor’s house and pay the proceeds 
therefrom to the testator’s son. 
Before the executor was able to 
accomplish either direction both 
the son and daughter died intes- 
tate, leaving heirs and next of kin. 
To whom did the gift to each go? 

16. A vendor of real estate, 
subject to a right of way over it, 
employed a broker to find a pur- 
chaser. The broker knew of the 
easement, but concealed it from 
the purchaser. Can the purchaser 
rescind the contract upon the 
pnt of fraud without proof of 

nowledge and concealment of 
the fraud by the vendor himself? 
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17. A, in an angry manner, 
pointed an unloaded gun at B and 
snapped it, with the apparent pur- 
pose of shooting. A knew that 
the gun was unloaded, but B did 
not know it. B sued A for an as- 
sault. Can he recover? 

18. A workman employed by 
the State to repair a break in the 
floor of the State House negli- 
gently left the hole unprotected 
so that a citizen passing fell into 
it and was injured. Is the State 
liable for the damage caused? 

19. A sold goods to B, and after 
title passed, but before delivery, 
C took them from A without his 
permission. To whom is C liable? 

20. A statute prohibited shoot- 
ing game within the limits of any 
city. A gunner shot, within the 
boundaries of a city, at a wild 
pigeon flying overhead, and hit 
and wounded a workman on the 
roof of a house. Was the gunner 
criminally liable for the wound- 
ing of the workman? 

21. A, while seized of a valua- 
ble piece of land, becomes insane. 
What steps would you take to 
make possible a sale of the prop- 
erty? 

22. Is the authorization of the 
stockholders of a corporation for 
the sale of its real estate, without 
action of the directors, sufficient 
to enable its officers to give good 
title? 

23. In a proceeding for the con- 
demnation of land it becomes 
necessary to submit to the jury 
its topographical condition and 
its area. Give method of proof. 

24. In a suit at law a defendant 
is served, after issue joined, with 
written interrogatories upon mat- 
ters material to the issue. When, 
if at all, are the answers evidence 
in the action? 

25. Is a husband liable for his 
wife’s torts, and, if so, in what 
circumstances? 


26. (a) When may a referee be 
appointed in an action in the Cir- 
cuit Court? 

(b) In case of trial after the 
reference, what is the effect, if 
any, of the report of the referee? 

27. State the necessary steps to 
appeal a judgment recovered in a 
District Court, and to what court 
is such an appeal taken? 

28. Can an appeal from a judg- 
ment of a District Court be taken 
on questions of fact? 

29. (a) What is a lis pendens? 

(b) When, where and for what 
reason is it filed? 

30. What matters under the 
Chancery rules must be referred 
to a special master? 





ADMISSIONS TO THE N. J. BAR 
NOVEMBER TERM, 1911. 


The following were admitted 
as attorneys at the November 
term of the Supreme Court: 


Newark. 


Acocella, D. M., 72 Bruce St. 
Blatt, Clarence W., 51 Baldwin 


Ave. 

Cullen, John N., 38 Elizabeth 
Ave. 

Elliot, Philip D., Essex bldg. 

English, Frank A., 701 Pruden- 
tial bldg. 

oe. John F., 164 Market 
t 


Gehl, Philip M., 158 Bergen St. 
erbe 


Hannoch, rt J., 520 Pruden- 
tial bldg. 

Laible, Ciovete P., 9 Highland 
Ave. 


—. Barney, 266 Washington 

t. 

Mascia, Egidio W., 191 Market 
S 


t. 
ee John A., 375 S. 11th 
t. 
Moriarty, Edmond C., 558 Cen- 
tral Ave. — 
—" John F., Jr., 128 S. 9th 
t. 
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McCarter, George W. C., care of 
McCarter & English. 

"ainda William E., 8% N 9th 

A 

Shoemaker, Robt. N., 255 Clifton 
Ave. 

Studer, Augustus C., Jr., care of 
McCarter & English. 

Wachenfeld, William A., 
Firemen’s bldg. 

Jersey Cry. 

Eastmead, Lewis B., 145 Sher- 
man Ave. 

McLoughlin, William G., 558 
Jersey Ave. 

Rae, William L., 21 Park St. 
Watson, Ripley, 116 Gifford Ave. 
New Yor. 

Byrd, William, 59 Wall St. 
Atuantic Crry. 
Corio; Joseph A., 15 S. Missis- 
sippi Ave. 
Read, Raymond P., Bartlett bidg. 
CaMDEN. 
Carroll, Walter R. 
Carrow, James R. 
TRENTON. 
Oliphant, Dayton S. 
Weelans, C. H. 
ELIZABETH. 
Brewer, Harry F. 
PATERSON. 
Evans, William W., 178 Vreeland 
Ave. 
Butz, David H., care of Wayne 
Dumont, Esq. 
ELSEWHERE. 
Laddey, John V., Arlington. 
Schultz, Samuel, Bayonne. 
Heisler, William H., Jr., Borden- 
town. 
Way, Palmer M., Cape May 
Court House. 
Conover, Andrew J., Freehold. 
Beckett, S. Huntley, Glassboro. 
Miller, Willard E., Paulsboro. 
Klein, Jas. M., Perth Amboy. 
Kentz, Fred C., Summit. 
sg aly Daniel Webster, Wood- 
ury. 
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The following were admitted 
as counselors at the same term; 


NEwARK. 
Bigelow, J. O., 786 Broad St. 
Blake, Clarence S., 786 Broad St. 
Cooper, John H., Essex bldg. 


PATERSON. 


Fayerweather, Charles S. 
Lynch, Charles F. 


ELIZABETH. 


Bender, Welcome W. 
Wagner, Charles. 


Atrantic Orry. 


Perskie, Joseph B. 
Washington, Lee F. 


TRENTON. 


Bodine, Joseph L. 
Geraghty, William H. 

ELSEWHERE. 
McBride, David A., East Orange. 
Hulst, Charles W., Englewood. 
Valente, Amadeus, Hoboken. 


OBITUARIES. 
Mr. Epwarp Russ. 

On February 2 Mr. Edward 
Russ, of Hoboken, United States 
Commissioner and a well-known 
lawyer, died. He fell on the ice 
the preceding Saturday, and it is 
thought that this hastened his 
death, although he had not been 
in good health for some time. 
Mr. Russ arose from a sick bed 
the day before his death, and from 
his home telephoned to his office 
concerning some legal matters. 
He then went back to his bed and 
remained there until his death. 

Mr. Russ was the son of Ed- 
ward and Emelie (Fieder) Russ, 
natives of Westphalia and Ham- 
burg, Germany, respectively. He 
was born in New York City, July 
12, 1856. His father, who drilled 
the revolutionary forces at Ham- 
burg in 1843, came to America in 
that year, and in 1861 settled with 
his family in Hoboken. He died 
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there in 1884, and his wife’s death 
occurred in 1885. 

The son was graduated from 
the Hoboken Academy in 1872, 
and soon afterward began the 
study of law with Judge Roger A. 
Pryor, of New York. He was 
graduated from the Columbia 
Law School in 1876, and was ad- 
mitted to the New York Bar as 
attorney-counselor in 1877, and to 
the Bar of New Jersey as an at- 
torney in February, 1879. He be- 
came a counselor in June, 1883. 

Mr. Russ drafted the act pro- 
viding for the erection of the Ho- 
boken Free Public Library build- 
ing and secured the funds there- 
for. He was president of the 
Board of Commissioners of Pub- 
lic Instruction and of the Indus- 
trial School of Hoboken. In 1898, 
when the school teachers’ salaries 
were held up on a technicality, 
Mr. Russ drew his personal check 
to the credit of the school fund so 
the salaries might be paid. He al- 
ways took a deep interest in edu- 
cational affairs. Every year it 
was his custom to give a straw ride 
to the graduating classes of the 
various schools. 

He was a director of several 
financial institutions, including 
the Trust Company of New Jer- 
sey, People’s Safe Deposit Com- 
pany and the Bergen and Lafay- 
ette Trust Company. He was 
also a former member of the 
State Board of Education and of 
the Hoboken Board of Education. 

Mr. Pavut. W. Ropgr. 

On January 31 Mr. Paul W. 
Roder, of Newark, died at his 
home, 165 Littleton avenue, fol- 
lowing a heart attack, superin- 
duced by grip, from which he had 
suffered five days. 

Mr. Roder was born in Basle, 
Switzerland, May 17, 1852, and 
came to this country with his 


parents at the age of fourteen. 
The family first settled in Wood- © 
boro, N. Y., but soon afterward 
moved to Newark, where young | 
Roder first obtained employment — 
in a tannery, and later, at the age 
of nineteen, in the Schalk brew- © 
ery. In 1873 he changed his vo- 
cation to that of reporter, on the © 
staff of the Newark “Post,” a long © 
since defunct German paper. In | 
the following year he joined the ~ 
staff of the “New Jersey Freie 
Zeitung,” and worked his way to | 
the city editorship, representin 
in this city also the “New Yo 
Staats Zeitung.” 

While doing newspaper work | 
Mr. Roder took up the study of 
law, and in 1881 he entered. the 
office of Judge Caleb S. Aits- 
worth. In 1882 he was graduated © 
from Columbia College Law ™ 
School, and in the same year was — 
appointed Police Judge of the 
First Police Precinct. From 1880 
to 1884 Mr. Roder was a member © 
of the Board of Education, and in 
the latter year he was admitted to — 
the Bar, and was also appointed - 
to the office of Tax Commissioner. © 

Mr. Roder was for years a | 
member of the Republican county 
committee. From his early youth 
he was connected with the New- 
ark Turnverein, and became a 
member of its Board of Di- 
rectors. He was a member of/ 
the Arion and Germania Sing-" 
ing ‘Societies; of Triluminar 
Lodge No. 112, F. and A. M.3 
vice-president of the German) 
Hospital Association, and counsel 
for the Reliable Building and? 
Loan Association. 


Mr. Roder is survived by a: 
widow, Mrs. Marie Voigt Roder; 
two sons, Paul G. and Walter L.; 
a daughter, Mrs. Anna A. Vosper, 
and a brother, Gustav Roder, of 
Arlington. 








